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THE ABILITY OF INDIGENOUS LANDHOLDERS IN QUEENSLAND TO ACCESS THE 
EMERGING CARBON ECONOMY 

 

1. BACKGROUND 

The Centre for Aboriginal Independence and Enterprise Limited (CAIE) has requested 
high level advice on the ability of indigenous landholders in Queensland to take part in 
what is known as the "carbon economy" particularly in relation to the development of 
forestry carbon sinks.   

This advice essentially covers two areas: 

First we provide an outline of some current and future market opportunities in which there 
is – or soon will be – a demand for carbon offsets which may or may not be capable of 
being supplied by indigenous landholders in Queensland, depending particularly on the 
scope of those landholders' legal rights to commercially exploit processes relating to the 
abatement of greenhouse gases. 

We then deal with what we have identified as some possible limitations on indigenous 
Queensland landholders' rights to exploit those processes because of particular aspects of 
the way the law recognises their landholding rights. 

2. SOME KEY CONCEPTS 

In dealing with the issues in this advice, there are a number of key concepts that need to be 
understood.  Some of the terms are used in existing emissions trading legislation while 
others are being developed in advance of new emissions trading legislation.  We do not 
refer to them as statutory definitions but thought a general discussion of these key concepts 
would be useful.  They are becoming widely used and understood as having fairly specific 
meanings. 

A number of these are listed below: 

(a) Greenhouse gases 

Greenhouse gases are gaseous constituents of the atmosphere that absorb and remit 
infrared radiation.  Water vapour, carbon dioxide, nitrous oxide, methane and ozone 
are the primary greenhouse gases in the Earth's atmosphere.  However, there are 
also a number of entirely human-made greenhouse gases in the atmosphere such as 
hydrofluorocarbons and perfluorocarbons. 

(b) Climate change 

Climate change means the change of climate which is attributed directly or 
indirectly to human activity that alters the composition of the global atmosphere 
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and which is additional to natural climate variability observed over comparable 
time periods. 

(c) Global warming 

This the common term for the cause of climate change through man-made 
emissions of greenhouse gases leading to increased global temperatures and other 
climatic effects such as changes in rainfall patterns and frequency of severe storms. 

(d) Carbon sinks 

Trees and other vegetation absorb carbon dioxide from the atmosphere as they 
grow.  The vegetation stores (or sequesters) carbon.  The vegetation therefore acts 
as a "carbon sink" reducing the amount of carbon dioxide in the atmosphere. 

(e) Kyoto Protocol 

The United Nations Framework Convention on Climate Change (UNFCCC) was 
created in May 1992 in response to the growing global concern about the threat of 
climate change to human health, property and the environment.  The UNFCCC 
contains broad principles in relation to an international climate change regime. 

The Kyoto Protocol to the UNFCCC came into force on 16 February 2005.  It 
establishes greenhouse gas emission commitments for each developed country 
based on 1990 emission levels for a commitment period of 2008 to 2012.   

The Kyoto Protocol contains the basic frameworks for countries including carbon 
sinks in meeting their emissions targets.  In particular, under article 3.3 of the 
Kyoto Protocol countries may include emissions offsets from carbon sequestered 
between 2008 and 2012 for forests planted since 1990 on previously un-forested 
land (afforestation), and forests planted since 1990 on land that has not been 
forested for a period of years (reforestation).  Article 3.4 provides for a process for 
the inclusion of additional offsets from land use changes and carbon sinks.   

(f) Abatement 

This is an activity which reduces the amount of greenhouse gases in the atmosphere 
or reduces the rate at which greenhouse gases are emitted into the atmosphere.  In 
the context of this advice, the relevant abatement activity is the provision of carbon 
sinks through which vegetation takes carbon dioxide out of the atmosphere. 

Importantly, there are two forms of abatement: 

'Business as usual' abatement – is abatement which occurs in the normal course.  
In the context of this advice, that would include existing carbon sinks sequestering 
carbon dioxide.  (For example, existing forests are already working at sequestering 
carbon dioxide.) 
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'Additional' abatement – is abatement which only occurs above and beyond 
'business as usual abatement', that is in the context of this advice, abatement that 
comes from new carbon sink forests (either through reforestation or afforestation) 
or, at least, investments which see the management and maintenance of an existing 
forest changed to enhance its sequestration of carbon.   

Generally, it will only be additional abatement and not business as usual abatement 
that will qualify for approval as offset credits (see below) and any such project must 
be approved against set standards before it qualifies for approval. 

(g) Offset credits 

These stem from additional abatement - not business as usual abatement - arising 
from new projects which have been approved against set standards.  Approved 
offset credits can then be sold to companies emitting greenhouse gases so that those 
companies can use the offsets as credits against the amount of their emissions and 
so help them meet the emission caps which have been set for the company. 

The offset credits can also be sold into the voluntary carbon market.  (See below.) 

(h) Voluntary carbon market – this market is made up of individuals, companies and 
governments who wish to offset their emissions even though they are not compelled 
to (unlike larger emitters covered by a mandatory emissions trading scheme).  For 
example, companies wishing to market themselves or their products as 'carbon 
neutral' may wish to buy offset credits even though they are not legally obliged to 
do so. 

3. CURRENT AND FUTURE AUSTRALIAN SCHEMES WHICH MAY PROVIDE 
OPPORTUNITY FOR INDIGENOUS LANDHOLDERS 

There are a number of market-based schemes currently in operation in Australia that may 
provide opportunities for indigenous landholders to participate through development of 
forest sinks on their land.  In addition - and perhaps of even greater significance - is the 
building momentum towards a national emissions trading scheme. 

3.1 Existing mandatory schemes 

The existing trading schemes in Australia include the New South Wales and Australian 
Capital Territory Greenhouse Gas Abatement Schemes.  These sector based schemes differ 
from carbon sinks and associated carbon credit trading as they are focused on encouraging 
investment in specific forms of lower emissions technology. 

3.2 Existing voluntary schemes 

Many voluntary schemes to achieve "carbon neutrality" are presently being promoted.  
These schemes involve the payment of a fee to be invested in some form of project that 
provides an additional abatement.  These schemes are largely unregulated although the 
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Federal Government has introduced the " Greenhouse Friendly™" scheme which provides 
an accreditation process for offset schemes.  Indigenous groups holding rights to land on 
which offset projects can be established may investigate involvement in these voluntary 
schemes. 

Purchasing offsets for certified carbon neutrality under "Greenhouse Friendly™" schemes 
is a better long term prospect than selling non-accredited offsets into the voluntary market.  
The utility of this accreditation in the context of this advice is discussed in section 3.3(b) 
below. 

3.3 Proposed Australian Emissions Trading Scheme 

(a) Current progress towards an Australian Emissions Trading Scheme 

The current regulatory landscape is likely to change dramatically in the next few 
years with the current Federal Government having committed to the introduction of 
an Australian Emissions Trading Scheme (AETS) by 2011 or 2012 at the latest.  
(The Federal Opposition has also committed to the introduction of an emissions 
trading scheme.)   

A detailed summary of the proposed AETS is beyond the scope of this advice, 
however consultation papers are being released on various aspects and it is clear 
that offset credits will play a particularly important role in the operation of the 
AETS.   

The Prime Ministerial Task Group on Emissions Trading Report which was 
released on 31 May 2007 notes that: 

Offsets from the forestry and agricultural sectors could play an important role in 
achieving abatement.  There are a number of well-established standards for the 
recognition of credits from carbon sink forests, suggesting that credits from this source 
could be created and "banked" ahead of the commencement of permit trading. 

The report also states that there is a case for encouraging abatement before the 
trading of permits begins particularly by providing incentives for early investment 
in carbon sinks: 

Recognition of abatement action could provide companies with valuable opportunities 
to build familiarity with carbon credits and manage risk in the lead up to trading. 

Consideration should be given to recognising credits from sectors not covered by the 
Scheme, principally from the establishment of biological carbon sinks within Australia 
(including carbon sink plantations). 

(b) Prospects of offset credits being approved now for purchase and use in the AETS 

Further detail on the Federal Government's intentions over early recognition of 
offset credits in advance of the commencement of the AETS has very recently been 
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provided in its consultation paper released by the Department of Prime Minister and 
Cabinet on 24 September 2007 entitled "Abatement Incentives prior to the 
Commencement of the Australian Emissions Trading Scheme". 1 

Among other things, that paper proposes (although the Government is yet to 
endorse) that: 

• the scheme recognise abatement from eligible projects established after 3 
June 2007; and 

• only abatement that satisfied certain eligibility criteria will be recognised. 

The paper then goes on to discuss eligibility criteria, standards and administrative 
arrangements for offset credits, making special reference to the protocol that 
already exists under the Federal Government's Greenhouse Friendly™ scheme for 
new carbon sink forests.  The paper proposes that the Greenhouse Friendly™ 
protocol for new carbon sink forests be used to assess eligibility for offset credits 
between now and the introduction of an AETS (subject to review in 2008). 

It is too early to know with certainty what rules will apply under the AETS to the 
approval of abatement projects which will be recognised as creating offset credits 
generally and what rules will apply to new carbon sink forest projects specifically. 
However, the indications from the consultation paper are that projects will have to 
meet set standards.  The proposed standards – which are internationally recognised 
– which must be met for abatement projects to be approved as generating offset 
credits are that the abatement must be additional (see discussion of concepts above), 
have actually occurred, and be permanent, measurable and verifiable. 

In summary, there are good prospects that new carbon sink forest projects which are 
approved now as offset credits under the Greenhouse Friendly™ scheme will, on approval, 
take on value in anticipation of the introduction of the AETS. 

4. CARBON SINKS IN QUEENSLAND 

Prior to 2001, in anticipation of an international or domestic emissions trading scheme 
being introduced, some entities sought to acquire rights to claim carbon sequestration 
benefits that may arise in the future.  This process was impeded by uncertainty about which 
parties would hold the rights to the carbon sinks.  The legal structures at that time had not 
contemplated the possibility of rights to carbon sequestration benefits. 

The Queensland government has however introduced legislation to provide a mechanism to 
recognise ownership of carbon sequestration rights.  Broadly, the legislation seeks to 
separate: 

 

1  http://www.pmc.gov.au/climate_change/emissions/early_action/index.cfm 
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(a) ownership of the land on which the trees are grown;  

(b) ownership of trees which give rise to carbon sequestration; and 

(c) ownership of the rights to claim benefit of the carbon sequestration by the trees. 

This mechanism was a result of an amendment to the Forestry Act 1959 (Qld) 
(Forestry Act).  This amendment clarified the legal ownership and property rights of 
landowners and other parties to forest vegetation and carbon absorbed by trees or 
vegetation on freehold land in Queensland.  The amendments took effect from 1 October 
2001.   

The Forestry Act allows a landowner to enter into an agreement with another person to 
transfer ownership of "natural resource products" located on the owner's land and for rights 
arising from that agreement to be registered on the freehold title as a profit a prendre. 

Natural resource products include all parts of a tree or vegetation, whether alive or dead, 
and including parts below the grounds, the carbon stored in the tree or vegetation and the 
carbon sequestration by a tree or vegetation. 

Agreements for the transfer of natural resource products can only be made by a freehold 
landowner or a leasehold landowner.  If the tenure held is leasehold, then the owner must 
also own the particular natural resource product as an improvement on the land.  As an 
example, if an indigenous group held a pastoral lease, it would be necessary to ensure that 
they held rights to any timber on the land the subject of the pastoral lease if they sought to 
enter into an agreement in relation to that timber. 

Agreements in relation to natural resource products may: 

(a) vest all or part of the natural resource product in another person; 

(b) grant the benefited person the right to enter land to establish, maintain or harvest 
the natural resource product or carry out works and activities for the natural 
resource product; and  

(c) grant the benefited person the right to deal with the natural resource product. 

As such, the Forestry Act appears to allow both freehold landowners and leasehold 
landowners who also own the trees on the land to: 

(a) grant to another person to own and harvest the trees, whilst retaining the carbon 
sequestration rights arising from carbon sequestered in those trees; 

(b) grant to another person carbon sequestration rights while retaining ownership of the 
trees; 
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(c) granting to another person both the rights to the trees and the carbon sequestration 
rights arising from the carbon sequestered in the trees; or 

(d) grant to one person the right to the trees and grant to another person the carbon 
sequestration rights arising from the trees. 

This is because the Forestry Act provides that a landowner may vest all or part of the 
natural resource product in the benefited person. 

A right granted pursuant to a natural resource product agreement does not create an interest 
in land.  This means that the carbon credits can be dealt with without affecting any interest 
in land upon which the trees that generated the carbon credits stand.   

However, as stated before, the Act provides that a right to a natural resource product is a 
profit a prendre and may be registered on the title to the land. 

5. INTERSECTION WITH RIGHTS TO LAND 

The key issue for CAIE and the communities it represents is whether indigenous 
communities are currently eligible for Greenhouse Friendly™ approval of carbon sink 
forest projects. 

We stress that there will necessarily be a number of issues that will be assessed before any 
such application is approved but one of the key ones for an indigenous community making 
an application will be legal ownership of the trees or the rights to undertake the 
sequestration project.  

As stated above, the Forestry Act limits the power to enter into agreements about natural 
resource products to: 

(a) the holder of the fee simple of a freehold lot; or 

(b) the lessee of land provided that the lease allows the land to be used for agricultural 
or timber plantation purposes and if the timber plantation is owned by the lessee as 
an improvement on the land. 

This will therefore impact on the ability of indigenous groups to take advantage of natural 
resource products agreements.  The indigenous groups will need to hold freehold or a 
particular type of leasehold to be able to enter into agreements in relation to carbon 
sequestration. 

6. ANALYSIS OF TYPES OF LAND HOLDING 

In this section we review briefly the types of land holdings that may exist in indigenous 
communities and highlights any restrictions that may exist in relation to carbon 
sequestration projects. 
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(a) Freehold land 

If an indigenous group is the registered owner of freehold land, it will have the 
ability to enter into natural resource products agreements and be eligible to seek 
Greenhouse Friendly™ accreditation for carbon offset projects. 

(b) Leasehold land 

Indigenous groups will only be able to enter into natural resource products 
agreements if they hold a lease of the land that allows the land to be used for 
agricultural or timber plantation purposes and they own the plantation on the land.  
It would be necessary to review each particular lease to confirm what rights are 
held by the lessee, and what rights are reserved. 

(c) Deeds of grant in trust (DOGITs) for Aborigines and Torres Strait Islanders 

DOGITs for Aboriginal and Torres Strait Islanders are created pursuant to the Land 
Act 1994.  Trustees of the DOGITs are charged with taking all action necessary to 
maintain and manage the land but are specifically not authorised to dispose of the 
land.  DOGITs of this nature are granted for the benefit of Aboriginal and Islander 
inhabitants or for Aboriginal and Islander purposes.  Any use of the land must be 
consistent with those purposes. 

Trustees may grant leases or permits to third parties provided that lease or permit 
requires the holder to permit the land to be used for the community purpose for 
which it was granted without interruption or obstruction. 

Some further clarification could be inserted into the Land Act to ensure that the 
trustees DOGITs for Aboriginal purposes can undertake carbon offset projects and 
enter into natural resource products agreements although it does seem on the face of 
the current legislation that this could occur. 

(d) Aboriginal Land Act freehold land 

Transferred land under the Aboriginal Land Act 1991 (ALA) is granted in fee 
simple on trust for Aboriginal people.  Such land is subject to certain restrictions 
including a prohibition on dealing with interests in the land except as provided for 
in the ALA. 

In addition the deed of grant of the fee simple may contain a regulation that all 
forest products are reserved to the State.  It will be necessary to check each relevant 
tenure to review these reservations. 

If such reservation does not exist then the land is a fee simple and the rights of  
normal freehold land are available.  
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It is arguable that provided the trustees of the Aboriginal Land Act freehold land 
have undertaken all necessary procedural requirements to enter into natural resource 
agreements that the fee simple granted under the Aboriginal Land Act would be 
sufficient to seek to develop carbon offset projects.  It is not as clear as other types 
of freehold and leasehold land but this could be clarified by legislative amendment. 

(e) Native title determined land 

As can be seen from the type of landholding that needs to be held in order to avail 
of natural resource products agreements or accreditation under Greenhouse 
Friendly™ it seems unlikely that any determination of native title could meet the 
criteria unless the determination involves a grant of exclusive possession of a 
particular area.  Recent native title determinations in Australia have not included 
this type of grant.  This may be an issue that needs to be considered when making a 
or amending a current claim for native title. 

7. RECOMMENDED FURTHER ACTION 

Obviously each project needs to be considered on an individual basis particularly in 
relation to the types of landholding that Aboriginal communities may have.  Where the 
legislation is currently unclear certain lobbying could occur to clarify indigenous rights to 
carbon on those landholdings particularly in relation to DOGITs and Aboriginal Land Act 
freehold land. 

The key issue that is apparent from this advice is the type of landholding that is required to 
sustain a carbon offset project is critical.  The level of landholding will inform Aboriginal 
groups as to their ability to pursue other land management opportunities such as: 

(a) management of animal waste management systems; 

(b) enhancing soil carbon and fertiliser management; 

(c) carbon sequestration of harvester wood products;  

(d) new avoided deforestation projects; and 

(e) leasing land for other alternative energy projects such as wind farming. 
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These issues can be developed in further advices however it seems important at this stage 
to first identify the types of rights that Aboriginal groups have in interests to land that they 
hold for each individual project.  For carbon sink projects, the requirements of 
accreditation should be kept in mind as regulation of this new industry is likely to increase 
significantly and this will also be of benefit in integration into any further emissions 
trading scheme. 

BLAKE DAWSON WALDRON 

17 October 2007 


